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A Layman’s View of the Robinson-Patman Act 


BY Ay. IR: 


JENNINGS 


(New York Office) 


The Robinson-Patman Act,  vari- 
ously referred to as the “Anti-Chain 
Store Act” and the “Price Discrimina- 
tion Act,’ was approved and became 
effective June 19, 1936. Until this 
legislation has been judicially inter- 
preted it will be impossible accurately 
to appraise its effect upon industry and 
commerce. In the meantime specula- 
tion as to its significance is the order 
of the day. Hailed as the most impor- 
tant law since the adoption of the Sher- 
man Anti-Trust Law in 1890, it seems 
especially unfortunate that, judging by 
recorded expressions, the legal profes- 
sion, upon whom the business man 
must rely for guidance, is finding the 
act obscure in its implications. Mr. 
Thurlow M. Gordon, of the law firm of 
Cotton, Franklin, Wright & Gordon, in 
a recent address stated that: 

Never in the history of Federal legisla- 
tion, so far as I can recall, has an important 
statute, intended to affect 
fundamental way, been passed 
utterly incomprehensible a form. 


business in a 
in so 


Mr. Francis E. Neagle, of Rounds, 
Dillingham, Meade and Neagle, finds: 


The statute with which we have to deal is 
neither artistic nor scientific from a lawyer's 
standpoint. It has no earmarks of careful 
exactitude in drafting. Interpretation of it 
is difficult because of the muddy nature of 
the water with which we have to deal. For 
that reason, no lawyer can say, as did the 





When 


poet’s character, “I am Sir Oracle. 
| ope my lips, let no dog bark.” 

Desirable as it always is to distin- 
guish legal and accounting comment, 
the circumstances make it 
doubly important to disclaim immedi- 
ately any intent of legal interpretation 
in this article. It is rather an attempt 
to state in nontechnical language the 
more important provisions of the Act 
for the purpose of indicating the prob- 
lems with which the business man will 
have to deal in attempting to meet the 
requirements of the Act and to avoid 
infractions thereof. 

In general terms, the purpose of the 
Act is the elimina- 
tion of certain business practices and 
methods which are deemed by the legis- 
lators to be contrary to public policy 
and which the Clayton Act and anti- 
trust laws, as existing prior to the pas- 
sage of the Robinson-Patman Act, ap- 
parently have been considered by Con- 
gress as inadequate to eradicate. The 
legislation is predominantly “reform” 
in character, and, whether or not one 
approves, must be recognized as an ex- 
tension of federal censorship over the 
domain of commerce. 


present 


Robinson-Patman 


Applicability of Act 
30th the buyer and the seller of 
commodities in interstate commerce are 
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subject to the Act. All commodity 
sales for use, consumption or resale 
within the United States or any terri- 
tory thereof or the District of Colum- 
bia or any insular possession or other 
place under the jurisdiction of the 
United States are also subject to the 
Act. Sales of services appear not to 
be affected unless such services are 
related to commodity sales. 


Legislative History of the Act 

To the uninitiated the following of 
legislation through the stages of con- 
gressional consideration is an awe- 
inspiring experience. In the present 
instance it would be difficult, even for 
the novice, to escape the conclusion that 
the law as enacted far exceeded in 
scope the objectives of the original 
sponsors. At the direction of the 
Senate, in May, 1928, the Federal 
Trade Commission instituted an in- 
vestigation of the methods of market- 
ing and distribution employed by chain 
stores, for the purpose of recommend- 
ing what, if any, legislation might be 
required to regulate those functions. 
Following more than six years of study 
the Commission concluded that the 
necessary corrections could be accom- 
plished by amendment of Section 2 of 
the Clayton Act and suggested appro- 
priate language which appears to have 
been sufficiently elastic to permit the 
Commission and the courts to continue 
to apply the so-called “rule of reason” 
to the multiplicity of situations which 
they were called upon to adjudicate. 

The recommendations of the Com- 
mission were submitted to Congress in 
January, 1935. Very shortly thereafter 
Representative Patman introduced into 
the House, and Senator Robinson into 
the Senate, companion bills which seem 
to have been much more aggressively 
supported. These bills, as proposed, 


and as amended by the Senate and the 
House, were far more extensive in 
scope than the legislation which had 
been suggested by the Federal Trade 
Commission. Indeed, they were far 
more extensive than business men or 
their representatives generally realized. 
The implications of the proposals do 
not, however, appear to have been lost 
to Senator Vandenberg, for one, as in 
the discussion preceding enactment he 
protested against invasion of the fields 
of manufacturing and industrial pro 
duction and offered an amendment 
which would have exempted sales. of 
commodities for use in further manu- 
facture or in the production of new 
products from application of the por- 
tion of the bill dealing with discrimina- 
tion. Senator Vandenberg’s amend- 
ment was, however, rejected. 

Concurrently with the consideration 
of the Patman and the Robinson bills, 
the Senate also had for consideration 
the so-called Borah-Van Nuys _ bill 
which dealt, in general, with the sub- 
ject of price discrimination but which 
provided criminal penalties and fines 
for violations. This bill was fated to 
be combined in its entirety with the 
Patman and the Robinson bills, a most 
confusing coupling. Regarding its in- 
clusion, Representative Celler is on 
record as follows : 


Frankly, the House conferees were disin- 
clined to accept the Borah-Van Nuys Bill 
The Senate conferees were averse to accept- 
ing the House bill unless the House con- 
ferees swallowed the Borah-Van Nuys Bill 
hook, line and sinker. To prevent utter dis- 
agreement, and to save some sort of bill, a 
compromise was made. The Senate con- 
ferees accepted the House bill and the 
House conferees accepted the Borah-Van 
Nuys Bill. I, personally, refused to sign 
the conference report embodying this com- 
promise, because I felt that there were grave 


1**An Explanation of the Robinson-Patman Act,” 
published by the Institute of Distribution, Inc. 









































LRB&M. JOURNAL 3 





inconsistencies involved. I found it difficult 
to reconcile the provisions of both bills. 
Frankly, Senator Borah insisted upon his 
bill in order to obviate the necessity of 
compelling a dealer who felt himself ag- 
grieved by discriminations in favor of his 
competitor making the far journey to Wash- 
ington to appeal to the Federal Trade Com- 
mission. He desired that the 
tradesman be permitted to go before the 
local United States Attorney in his own 
bailiwick and there make his complaint.’ 


aggrieved 


Structure of the Act 

The text of the Act in full is repro- 
duced elsewhere in the 
JOURNAL, It will be noted by refer 
ence to this text that the Act contains 
four sections, 

The prohibitions of the Act 
stated in Sections 1 and 3. It seems 
advisable at this point to emphasize an 
important distinction between 
two sections. Section 1 amends (and 
in effect supersedes) Section 2 of the 
Clayton Anti-Trust Act. Section 3 on 
the other hand is a new federal criminal 
statute, an addition to anti-trust laws 
in general, 

Section 2 of the Act specifies the 
effect of Section 2 of the Clayton Anti- 
Trust Act, as amended, upon existing 
and pending orders of the Federal 
Trade Commission. Section 4 exempts 
from the effect of the Act the sharing 
of net earnings by members of co- 
operative associations. 


this issue of 


are 


these 


Section 2 of the Clayton Anti-Trust Act 
As Amended 
Price Discrimination versus Differen- 
tials 
Section 2, as now amended, prohibits 


* The reader interested in a more complete di- 
gest of the legislative history of the Act will do 
well to read an address by Mr. Newell W. Ellison 


of the firm of Covington, Burling, Rublee, 
Acheson & Shorb entitled the ‘“Robinson-Patman 
Act; Its Political and Commercial Background; 


Its Legislative History,” published by the Trade 
Association Executives in New York City as part 
of the proceedings of a recent conference on the 
Act. 


price discrimination between different 
purchasers of like grade and quality 
where the effect of such price discrimi- 
nation may be substantially to lessen 
competition or tend to create a monop- 
oly or to injure, destroy or prevent 
competition 
(1) With any person who grants 
such discrimination, or 
(2) With any person who know- 
ingly receives the benefit of 
such discrimination, or 
With customers of either of 
them. 


(3) 


IHlowever, Section 2 does not prevent 
differentials which can be justified by 
differences in the cost of manufacture, 
sale or delivery resulting from differ- 
ing methods or quantities in which 
commodities are sold. Such differen- 
tials, even though justified, may be 
limited in amount by the Federal Trade 
Commission if that body after ade- 
quate investigation concludes that the 
number of available purchasers in 
larger quantities is so few as to cause 
the otherwise justifiable differentials to 
have the effect of promoting a monop- 
oly. 

The amended section does not pre- 
vent sellers from selecting their own 
customers in bona fide transactions not 
in restraint of trade and does not pro 
hibit price changes which reflect chang- 
ing market conditions or which are 
occasioned by imminent deterioration 
of perishable goods or by obsolescence. 
Burden of Proof 

Section 2, as amended, departs from 
the long-established principle of Anglo- 
Saxon jurisprudence of placing the 
burden of proof upon the accuser, espe- 
cially in punitive proceedings. It seeks 
to place the burden upon the accused, 
and, upon proof of discrimination in 








+ E. 


price (or services or facilities fur- 
nished), presumes a prima facie case 
against the accused. ‘The question as 
to what is required to prove discrimina- 
tion and thus establish a prima facie 
case is a nice one indeed. Pointing out 
that proof of price discrimination and 
proof of unlawful price discrimination 
are far from being the same thing, 
Hon. Nelson B. Gaskill, a former mem- 
ber of the Federal Trade Commission,* 
states that: 


A prima facie case of unlawful price dis- 
crimination may be shown by proof sufficient 
to support a finding of fact on five proposi- 
tions, which may be stated as follows: 


1. That the respondent made two or more 
sales or contracts of sale, at least one 
of which was in interstate commerce, 
after June 19, 1936. 

2. That the goods so sold or contracted for 
were for use, consumption or resale 
within the United States or any of 
its territories or the District of Co- 
lumbia or any insular possession or 
other place under the jurisdiction of 
the United States. 

3. That there was a difference in price (or 
service or facilities) between the two 
purchasers. 

4. That the goods sold to both were of like 
(not necessarily identical or equal) 

grade and quality. 

. That each of the two purchasers was a 
customer of the same original seller 
or that each was a customer of the 
same purchaser from one manufac- 
turer, or that each purchaser was a 
customer of a purchaser either of the 
grantor or the receiver of the alleged 
discrimination. If the complaint is 
against the receiver, it must be shown 
that he had knowledge or that knowl- 
edge can be imputed to him, of the 
fact that he received such discrimina- 
tion. 


What the accused must produce as 
his defense or justification success- 


> Page 21 of a Report on Price Discrimination 
Law distributed by The Kiplinger Washington 
Agency under the title “‘What You May and May 
Not Do Under the New Price Discrimination 
Law.” 
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fully to rebut or refute the prima facie 
case, once it is established, is for coun- 
sel to state. Lven the layman, how- 
ever, can sense many of the difficult 
questions involved. What, for ex- 
ample, is a “due allowance” as related 
to differences in cost of manufacture, 
etc., and how is it to be ascertained ? 
May the seller calculate (assuming his 
ability to do So ) the economies result- 
ing from differences in cost, sale or 
delivery to one customer and, based 
upon his calculations, reward the one 
customer with a differential without 
taking similar steps to compensate any 
other of his customers whose business 
may be so handled as to have produced 
economies ? Furthermore, how is a dif- 
ference (or economy) to be calcu- 
lated? By a comparison of costs as 
between the business of any two or 
more customers, or must the seller be 
prepared (if he can!) to show the true 
cost of manufacture, sale and delivery 
of every order sold to every one of his 
customers who may be in competition 
with any other one of his customers? 
Regarding price discrimination there 
has been much comment since the pas- 
sage of the Act regarding the possibility 
of unlawful discrimination against 
large purchasers, conceivably arising 
by failure to provide such buyers with 
differentials sufficiently large to avoid 
the possibility of their complaint that 
they are being forced to shoulder the 
excessive costs of the seller’s business 
with buyers of small quantities. 
Whether this viewpoint will be sup- 
ported by judicial interpretation re- 
mains to be seen; it seems to be sup- 


ported by logic. Again, who among 


us, at one time or another, has not 
wrestled with the old problem of obso- 
To the problem of detecting 
and evaluating this mysterious agent 
of loss must, it appears, now be added 


lescence ? 
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the necessity of establishing in point of 
time just when it becomes operative. 


Commission, Brokerage, etc. 

Section 2, paragraph (c), of the 
amended Clayton Act, in general, 
makes it unlawful to pay commissions, 
brokerage, etc., except for services ren- 
dered and then only to brokers who 
are in fact independent of both the 
buyer and the seller. Apparently, the 
authors of the Act intended to apply 
the principle of the famous story told 
about Lincoln. He asked someone 
how many legs a dog had if the tail 
was counted as a leg. Upon being told 
five, he answered, ‘*No, only four; you 
can’t make a tail a leg merely by call- 
ing it so.” In other words, commis- 
sions, brokerage or other compensation 
will be regarded as bona fide only if 
they can be identified as being paid or 
allowed for services actually rendered. 


Services by the Purchaser 


The intent of Section 2, paragraph 
(d), appears to be not to bar services 
by the customer to the seller as part 
of a transaction nor to prohibit com- 
pensating the customer for such servy- 
ices but to require the seller to make 
available to all other competing cus- 
tomers similar arrangements on “‘pro- 
portionately equal terms.” Difficulty 
in interpreting the phrase “proportion- 
ately equal terms” seems inevitable. 


Services by the Seller 


Services by the seller connected with 
the processing, handling, sale, or offer- 
ing for sale of commodities must be 
accorded to all purchasers on propor- 
tionately equal terms (Section 2, para- 
graph (e)). In addition to the repeti- 
tion of the term “proportionately equal 
terms” it is interesting to note a con- 


trast between paragraph (d), supra, 
and paragraph (e). Regarding serv- 
ices by purchasers, the Act requires the 
seller to make payment or considera- 
tion therefor available to all competing 
customers, whereas services by the 
seller must be accorded to all purchas- 
ers on proportionately equal terms. 


Unlawful to Induce or Receive Dis- 
crimination 
The final paragraph of Section 2 of 
the amended Clayton Act makes it un- 
lawful knowingly to induce or receive 
any discrimination prohibited by the 
section, 


Enforcement and Procedures 

Responsibility for enforcement of 
Section 2 of the Clayton Anti-Trust 
Act is, by the terms of that section 
and of Section 11 of the same Act, cen- 
tered in the Federal Trade Commis- 
sion. In addition there are other 
agencies and procedures for enforce- 
ment which, at this time, are not dis- 
cussed; their prerogatives and powers 
presumably have not been affected by 
the amendment of Section 2. 

The Commission, whenever it shall 
have reason to believe that any per- 
son is violating or has violated the 
Act, in any respect, must issue and 
serve upon the alleged violator, a com- 
plaint stating its charges. The 
respondent is given the right to a hear- 
ing at a time to be fixed in the com- 
plaint, which must be at least thirty 
days after service thereof. At the con- 
clusion of the hearing, at which any 
testimony received must be reduced to 
writing, the Commission submits its 
findings, which, if they be adverse to 
the respondent, take the form of a 
“cease and desist” order. The Com- 
mission itself is powerless to enforce 
its orders but, if the respondent fails 














6 L.&B So RF OCTCRR AL 





to obey the cease and desist order, the 
Commission may apply to a Circuit 
Court of Appeals for enforcement. 
Likewise, if the respondent desires a 
review of the findings of the Commis- 
sion, he may petition a Circuit Court 
of Appeals to set aside the resulting 
order. 

The Circuit Court of Appeals, after 
appropriate review, may affirm, modify 
or set aside the Commission’s order. 
The decision of the Circuit Court is 
final, excepting that it is subject to re- 
view by the Supreme Court upon 
certiorari, as provided in Section 240 
of the judicial code. 

It is important to note that Section 4 
of the Clayton Anti-Trust Act was not 
modified by the amendment of Section 
2. Section 4 provides: 

That any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the anti-trust laws may 
sue therefor in any District Court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in con- 
troversy, and shall recover three-fold the 
damages by him sustained, and the cost of 


suit, including a reasonable attorney’s fee. 


Section 3—A Criminal Statute 


\s has previously been related, Sec- 
tion 3 of the Robinson-Patman Act 
results from the inclusion in the Act 
of the Borah-Van Nuys Bill which was 
concurrently under consideration by 
Congress. This latter bill, dealing with 
the same general subject of price dis- 
crimination, proposed to make viola- 
tions acrime. As enacted, Section 3 is 
in effect a separate law and the penal- 
ties which it provides apply only to 
the violation of Section 3, not to infrac- 
tions of Section 2 of the Clayton Anti- 
Trust Law as amended. 

Section 3, in brief, provides: 


(1) That it shall be unlawful for 
a_ seller discriminate 
against a competitor of a purchaser 
when both the purchaser and the com- 
petitor buy goods of like quality, grade, 
and quantity by granting to the pur- 
chaser any discount, rebate, allowance 
or advertising service charge which is 
not similarly available to the competi- 
tor ; 

(2) That it shall be unlawful for 
a seller to sell goods at a lower price 
in different sections of the United 
States in order to destroy competition 
or to eliminate a competitor ; 

(3) That it shall be unlawful to 
sell at “unreasonably low prices” to 
destroy competition or eliminate a 
competitor. 


knowingly to 


Some measure of understanding of 
Section 3 of the Robinson-Patman -\ct 
may be gained by comparing it with 
Section 2 of the Clayton Anti-Trust 
Act as amended. Aside from the penal 
characteristic already cited, the out- 
standing contrasts are: 


(1) Clayton Act prohibits price 
discrimination between buyers of like 
grade and quality, whereas Section 3 
deals not with the basic price as such 
but with price modifications through 
discounts, rebates, allowances or ad- 
vertising service charges ; 

(2) Clayton Act seeks to protect 
“different purchasers of like grade and 
quality.” Section 3 requires uniform 
treatment of any purchaser and his 
competitors who buy goods of like 
grade, quality and quantity; 

(3) Under the Clayton Act, price 
discrimination is unlawful only where 
the effect of the discrimination may be 
substantially to lessen competition or 
tend to create a monopoly or to injure, 


(Continued on page 16) 
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Cost Accounting Under the New Price 
Discrimination Law 


By A. R. 


IXASSANDER 


(New York Office) 


Section 2 (a) of the Robinson-Pat- 


man Act states in part “That it shall be 
unlawful to discriminate in 
price between different purchasers of 
commodities of like grade and quality, 
Provided, That nothing herein 
contained shall prevent differentials 
which make only due allowance for dif- 
ferences in cost of manufacture, sale, 
or delivery resulting from the differing 
methods or quantities in which such 
commodities are to such purchasers 
sold or delivered. ie 
Section 2 (b) states in part “Upon 
proof being made at any hearing on a 
complaint under this section, that there 
has been discrimination in price or 
services or facilities furnished, the 
burden of rebutting the prima facie 
case thus made by showing justification 
shall be upon the person charged with 
a violation of this section. _ 
The first reaction which the reader 
obtains from the wording of the act 
may be that here is a measure which 
imposes upon every business enterprise, 
which manufactures or sells a variety 
of products and serves various classes 
of customers, the burden of maintain- 
ing detailed records of cost of manu- 
facture and distribution which may be 
far more elaborate than the manage- 
ment deems necessary for 
administration of the business. 
A more careful reading of the law, 
however, leads to a number of impor- 
tant observations in this connection. 
First, the act apparently does not at- 
tempt to establish a relationship be- 
tween total selling price and fotal cost. 
Second, the act emphasizes that in a 


] TC | eT 


competitive situation price differentials 
must be justified by demonstrable dif- 
ferences in cost. In other words, if 
the differences in cost are all reflected 
in one or two phases of the operations, 
it would seem that the necessary evi- 
dence in support of the price differ- 
ential may be restricted to such phases. 
Third, the law does not appear to re- 
quire that price differences be equal to 
allowances based on cost differences, 
but only that price differences do not 
exceed such allowances. Fourth, the 
act does not seem to impose any re- 
quirements as to price differentials be- 
tween different sizes, grades, styles, 
etc., of similar commodities, provided 
that all of the sizes, grades or styles, 
as the case may be, are available to all 
competitive purchasers. 

Before considering the accounting 
requirements which may be implied by 
the act, let us consider the general 
framework under which cost account- 
ing is practiced generally in industry. 
Costs include not only manufacturing 
costs, but also distribution costs and 
costs of administration. 


Manufacturing Costs 

Cost accounting, of a sort, probably 
has been practiced from the earliest 
days. The individual artisan had to 
compute the cost of his materials, a 
wage for himself and sufficient margin 
to cover his limited but inescapable 
operating expenses. The neighborhood 
carpenter, electrician or plumber who 
performs odd jobs in our homes is still 
engaged in this type of cost accounting. 

As the scope of the individual’s busi- 














ness grew and especially with the de- 
velopment of the manufacturing com- 
pany producing a variety of different 
products, the need for more formal, 
accurate and informative cost informa- 
tion apparent. 
manufacturing maintain 
accounting departments which 
compile in varying detail the cost of 
manufacture of the 


became Today most 
enterprises 


cost 


articles, 
orders, product classes or processes in- 
volved in their operations. Cost 
systems have several characteristics in 
common. Their variations have to do 
largely with the degree of refinement 
used in allocating the detailed compo- 
nents of cost to the various products. 
Development of cost accounting tech- 
nique has been concerned with scien- 
tific allocation of 


several 


overhead expenses 
to the various phases of manufacture, 
as well as the precise distribution of 
direct material and labor. 
The purpose of cost accounting may be 
described generally as (1) the determi- 
nation of unit costs of manufacture for 
the purpose of observing the relation 
of individual selling prices to the re- 
lated costs and as a guide in establish- 
ing selling prices; (2) observation of 
the trend and volume of expenses and 
their control; (3) study of the compo- 
nents of individual costs in order, if 
possible, to realize beneficial changes 
in costs by changes in design, opera- 
tions or specifications; (4) ascertain- 
ment of more detailed operating data 
for management purposes than that 
available from the general financial 
accounts. 


costs for 


The basic components of manufac- 
turing costs may be described as: 


(1) Direct materials, which enter 
into and form a part of the 
product ; 
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(2) Direct labor, which is applied 
directly to the product ; 


(3) Direct or departmental over- 
head expense, which is asso- 
ciated entirely with one de- 
partment or group of prod- 
ucts ; 

(4+) Indirect overhead expense, 
which is incurred in connec- 
tion with or for the benefit 
of all products of the factory. 

Direct materials and direct labor 
entering into product costs usually 


may be determined with a fair degree 
of accuracy. Direct overhead expense 
is most often allocated to specific 
operations in proportion to direct labor 
utilized. The units used as a basis of 
such apportionment may be the dollars 
of wages, the number of man hours 
worked or the number of machine 
hours operated. 

Indirect overhead expenses usually 
are allocated to departments or equiva- 
lent groupings on some basis which is 
deemed to reflect the use made by each 
department of such common services 
or facilities. The amount allocated to 
ach department is then applied to the 
products on the same basis as direct or 
departmental overhead expenses. 

It is not the purpose, in this article, 
to discuss the merits or relative accur- 
acy of various methods of overhead 
distribution. There already is a large 
body of literature on that subject and, 
as will be further discussed later in this 
article, the degree of accuracy em- 
ployed in the development of product 
costs is perhaps not controlling with 
respect to the problems presented by 
the price discrimination bill, however 
important good cost accounting may 
be in other phases of industrial man- 
agement. 
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Distribution, Selling and Administrative 
Costs 
The technique of manufacturing 
cost accounting has been developed to 
the point where in many organizations 
direct costs are applied with consider- 
able precision and overhead costs are 
being allocated with some degree of 
scientific determination. Similar prog- 
ress has not occurred generally in the 
field of distribution, selling and admin- 
istrative costs. While some concerns 
have made extensive studies to deter- 
mine the incidence of various types of 
expenses on different products, classes, 
territories, customer classifications, etc., 
and have applied the results of these 
studies with considerable success and 
benefit to themselves, it may be stated 
that this type of expense is still being 
prorated generally on the basis of vol- 
ume of sales. It seems possible that 
the cost information which manage- 
ment and governmental bodies will re- 
quire in the administration of the price 
discrimination law will promote more 
extensive utilization of methods of cost 
allocation in the field of distribution 
The questions which probably 
will be propounded in the administra- 
tion of the price discrimination law will 
concern themselves not so much with 
the proper distribution of the cost of 
certain service functions to various 
products as the determination of the 
extent of employment of those func- 
tions in serving various classes of cus- 
tomers. 


costs. 


Overhead Distribution to Products 


Previously in this article the com- 
ment was made that the degree of 
accuracy employed in the development 
of product costs is not necessarily con- 
trolling with respect to the problems 
presented by the price discrimination 


act. The reason for this statement is 
that in discussing the act we are pri- 
marily interested in differences in cost 
as opposed to total cost. 

As an example in illustration of this 
point, let us consider a product manu- 
factured in a continuous process, such 
as linoleum. Whether we distribute 
power plant costs to the linoleum de- 
partment correctly on the basis of 
meter readings or use an arbitrary and 
unscientific method, no differences of 
cost will be developed as between large 
and small orders of identical grades of 
linoleum. Although the basis of dis- 
tribution will affect the total cost of 
linoleum as compared with the total 
cost of the products of some other de- 
partment in the same factory, these 
latter relationships do not appear to be 
in question. 

As another example, let us take an 
industry in which production orders 
issued to the factory may be somewhat 
related to customers’ orders received, 
such as the manufacture of clocks. An 
important service cost in such a busi- 
ness occurs in the operation of the 
planning department. As in the previ- 
ous example, whether planning depart- 
ment costs find their way into the final 
cost of individual clocks on the basis 
of the direct labor dollar expended or 
the direct labor hour or machine hour, 
no differences between large and small 
orders of identical clocks would result 
even though considerable differences 
might be developed in the total costs 
of different types of clocks. 

Another phase of manufacturing cost 
accounting which may be of little im- 
portance when considering problems 
under this act is that of distribution of 
fixed expenses to large and small 
orders. It is not unusual for a man- 
agement to take the position that if a 
factory is operating at sufficient capac- 
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ity to absorb its fixed charges, addi- 
tional orders in large quantities may be 
accepted on the basis of a cost which 
excludes all or part of fixed expenses. 
While such a philosophy may be eco- 
nomic justification for price differen- 
tials from the management viewpoint, 
the question will probably be raised 
whether it will constitute justification 
for price discrimination under the law. 
It may be argued that the large order 
when placed in production results in 
lower unit costs for all products 
through the absorption of fixed ex- 
penses by a greater number of units, 
rather than a lower unit cost only for 
the units comprising the large order. 
In other words, the act appears to pre- 
clude differentials based on 
or imputed, as 


allocated 
distinguished from 
actual, differences in cost, representing 
particular facilities which the favored 
customer may not have immediately 
utilized, but with which the seller can- 
not dispense in the general conduct of 
his business. 

Representative Utterback, in his 
presentation of the Conference Report 
to the House of Representatives, said 
in part: 


But the bill does not permit price differ- 
entials merely because the quantities pur- 
chased are different, or merely because the 
methods of selling or delivery are different, 
or merely because the seasons of the year in 
which they enable production are different. 
There must be a difference in cost shown as 
between the customers involved in the dis- 
crimination, and that difference must be one 
“resulting from the differing methods or 
quantities in which such commodities are 
to such purchasers sold or delivered.” A 
customer granted the benefit of a discrimi- 
nation may receive it only on the basis of 
the difference between his methods or quan- 
tities of purchase and delivery and those of 
other customers not receiving the differ- 
ential. 

Such a difference cannot be claimed on 
the basis of a difference in cost in the seller’s 


entire business with and without the pur- 
chases of the customer in question. If his 
purchases so increase the seller’s volume as 
to make possible a reduction in unit cost 
upon his entire business, other customers are 
entitled to share also in the benefit of that 
reduction. The differential granted a par- 
ticular customer must be traceable to some 
difference between him and other particular 
customers, either in the quantities purchased 
by them or in the methods by which they 
are purchased or their delivery taken. 


Manufacturing Cost Allocation to 
Orders 


It appears that justification of price 
discrimination based on differences in 
manufacturing costs will necessarily be 
based on: 


1. Actual differences in quality, 
grade or specifications, which 
may not be apparent on the sur- 
face, with respect to two articles 
which appear to be identical or 
substantially so, when in fact 
they are not. 

2. Differences in between 
orders which arise from varying 
uses made of certain facilities. 


~ 


cost 


The first of these two types of dif- 
ferences, namely, those in  specifica- 
tions, usually is made available by 
any reasonably adequate cost system 
and in fact frequently may be com- 
puted independently of the cost system. 

The second type of differences 
necessitates a study of the cost per 
order of certain services. For ex- 
ample, the cost of such activities as 
production planning, stores records, 
scheduling, cost accumulation on job 
orders, etc., is probably a function of 
the number of orders handled irrespec- 
tive of the size of the orders. If a 


production volume of 200,000 units 
per month consists of one order for 


100,000 units and 100 orders for 1,000 
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units each, it may well be that the 
cost per unit of certain services for the 
large order is only one-tenth of the 
Study 
along the lines here indicated may be 
necessary to establish justification for 
price differentials. 
cerns using advanced accounting meth- 
ods have already engaged in research 
of this sort with interesting and bene- 
ficial results. Under modern standard 
cost accounting and budgetary tech- 
nique the data thus developed may be 
coordinated with and form a part of 
the accounting system. It should be 
possible, however, to carry out these 
studies statistically and restricted to 
those phases of operations where bene- 


unit cost for the small orders. 


Some business con- 


fits may be expected if it is not desired 
to make extensive changes in the exist- 
ing accounting system. 


Distribution and Selling Cost 
Allocation to Orders 


When distribution, selling and ad- 
ministrative costs are considered, it is 
found that here is a large group of 
expenses which are influenced in an 
important degree by the size of orders. 
The expenses incident to billing, cus- 
tomers’ bookkeeping, collections, prepa- 
ration of shipping documents, ware- 
house operations, sales analysis, etc., 
are largely dependent upon the size of 
individual orders. Salaries and ex- 
penses of salesmen when converted to 
cost per unit may vary considerably be- 
tween various customers. One sales- 
man may handle a large account or 
perhaps several large accounts, while 
it may require a dozen or more sales- 
men to produce equivalent volume 
among a large number of small and 
scattered buyers. 

The method of distribution may 
affect the unit costs. A company may 
sell partly by order direct to the home 


office with shipment from home office 
warehouse, partly through branch sales 
and warehouse organizations, and 
partly through jobbers. The volume 
of business available in a territory or 
the volume of purchases by a particu- 
lar customer may influence the type 
of distribution used. The effect on 
unit costs may be substantial. 

As already stated, some companies 
with advanced accounting methods 
have done extensive work in the study 
of selling cost distribution. This phase 
of cost accounting no doubt will have 
to be developed further. While com- 
plete coordination with the formal ac- 
counting records is desirable, a great 
deal of worth while information may 
be developed statistically outside of the 
accounting records and such work, at 
least in the early stages, may be con- 
fined to those phases which promise to 
yield the greatest benefits commensur- 
ate with their cost. 

Numerous questions occur in connec- 
tion with the allocation of distribution 
expenses to the product. A few are 
presented at this time. No attempt is 
made to indicate either the correct ac- 
counting treatment or the treatment 
which may be recognized as proper 
under the law. They are questions, 
however, which many concerns will 
have to consider carefully when estab- 
lishing prices to customers in competi- 
tion with each other. The following 
are examples of such questions: 


Must selling cost, including adver- 
tising, be spread over all produc- 
tion? 

Can any part of sales volume be re- 
lieved of any part of advertising 
cost ? 

Must cost of advertising branded 
goods be charged partly to un- 
branded ? 
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Similar questions dependent upon 
the nature of the business will occur to 
individual manufacturers and distribu- 
tors. 


Conclusion 


It should be constantly borne in mind 
that the basis of justifiable price dis- 
crimination in favor of a particular 
customer must be traceable to some dif- 
ference between him and other par- 
ticular customers either in the quanti- 
ties purchased by them or in the meth- 
ods by which they are purchased or 
their delivery taken. Obviously, it is 
advisable for manufacturers and dis- 
tributors at this time to review their 
cost methods to determine their ade- 
quacy for the particular type of busi- 
ness, even though it does not seem wise 
hastily to make major revisions in cost 
systems which appear generally suitable 
for the enterprise. Studies should be 
made of those phases of costs which 
may be important in connection with 
this law. As the value of certain data 
is established, they may be incor- 
porated in the formal accounting rec- 
ords. 

Those concerns which do not have 
adequate costing methods, or which 
may even have more or less ignored 
the subject in the past, will find it 
advisable to give the subject careful 
consideration. The following com- 
ment by Hon. Nelson B. Gaskill, a 





former member of the Federal Trade 
Commission, in his “What You May 
and May Not Do Under the New Price 
Discrimination Law,” is of interest: 

And it appears at once that due allowance 
for cost differences is practically useless to 
the manufacturer who has not a good cost 
accounting system or to one who does not 
apply it properly. To advance this defense 
the respondent tenders himself as a witness. 
He offers cost calculations taken from his 
own records. He can be cross-examined 
and compelled to answer and his records are 
open to inspection and his submitted data to 
check, by government accountants. 

Consequently, if he has no cost accounting 
system he had better set one up or abandon 
this ground of justification. If he has a cost 
accounting system but is not sure of it, he 
might well have it checked up or not rely 
too heavily on this defense. 


In conclusion, the following excerpt 
from a recent issue of The Wall Street 
Journal is quoted: 


The Federal Trade Commission . 
has not yet hinted that any approved system 
of cost accounting is to be established. Pre- 
sumably, the federal courts will have to hew 
out such a standard structure when the 
malefactors of discrimination come to trial. 
The distribution of overhead as between 
large and small orders is not a matter to 
be settled in a word, and many briefs may 
be inscribed on the federal court and F. T. 
C. records before this vital, if somewhat 
plastic, procedure is settled. 


It is evident that more than ever ac- 
counting must be the handmaiden of 
industry and commerce. 
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Mr. Patman Carries On* 


That the passage of the Robinson- 
Patman Act did not wholly satisfy Mr. 
Patman is shown by a letter that he 
sent out shortly after the passage of 
the act. 

As a general thing letters of Con- 
gressmen to their friends are not very 
important, especially in election year. 
His letter, however, is important for 
several reasons. 

In the first place, his success in push- 
ing through the price discrimination 
bill is fair indication that legislation 
that he backs vigorously has a pretty 
good chance of passing. 

In addition he proposes two bills 
which, if passed, would still further 
disturb the distribution picture, already 
pretty badly disturbed by the price dis- 
crimination act. 

Also, in a short postscript he sets the 
keynote for a new crusade to pass price 
discrimination legislation in the various 
States. 

Mr. Patman’s 
June 23, follows: 


letter, sent out on 


Dear Friend: 


The Robinson-Patman Bill has become 
law. I am sending you a copy. You have 
assisted in this great fight and I desire 
to thank you for your splendid help and 
co-operation. We had a good cause, the 
side of justice and right, and our victory 
is a result of getting the truth to the 
Members of Congress and to the people 
of the Country. Never before has a 
bill of such major importance, so con- 
troversial, opposed by such tremendous 
wealth and power become a law in so 
short a time. 

I am considering introducing the fol- 
lowing proposals at the next session of 
Congress: 

1. A bill to make it unlawful for a 
manufacturer to engage in retail distribu- 


* Reprinted by permission from Printers’ Ink. 


tion. I have such a bill prepared and am 
convinced that it will be constitutional as 
to all interstate transactions, which would 
make it almost 100 per cent. effective. 

2. A bill proposing that the Federal 
Government require all distributors of 
merchandise in interstate commerce that 
do not pay a sales, excise or other tax 
that a local distributor would have to pay 
the State under similar conditions, to pay 
such tax to the Federal Government; said 
tax so collected to be paid to the State 
entitled to the same under certain condi- 
tions, for instance, to be used for educa- 
tional or other worthy purposes. Such a 
law would remove a_ discrimination 
against local merchants in favor of ab- 
sentee distributors and enable the States 
to receive additional revenue on transac- 
tions now escaping taxation. 

Your views and suggestions on these 
proposals will be appreciated. 

Again thanking you for your support 
of the Robinson-Patman Bill, I am 

Yours sincerely, 


WRIGHT PATMAN. 


P. S.—Although I believe the Robinson- 
Patman Bill will be sufficiently effective 
to get the desired results, we should con- 
sider agreeing on a model State law and 
seek its adoption in all the States to pro- 
tect for all time to come independent 
business that is locally owned and oper- 
ated. 


W..©. 


The first bill that he proposed is par- 
ticularly interesting because it might 
have a vital effect on chain-store poli- 
cies. Most of the large chains are 
technically manufacturers. Of course, 
this manufacturing is done through 
subsidiaries and whether the proposed 
law would affect subsidiaries as well 
as the parent company is a matter of 
question. 

(Continued on page 16) 
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Text of the Robinson-Patman Price 


Discrimination Law 


AN 
? 


To amend section 2 of the Act entitled “An 
Act to supplement existing laws against 
unlawful restraints and monopolies, and 
for other purposes,’ approved October 15, 
1914, as amended (U. S. C., title 15, sec. 


13), and for other purposes. 


Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled, That 
section 2 of the Act entitled “An Act to 
supplement existing laws against unlaw- 
ful restraints and monopolies, and for 
other purposes,’ approved October 15, 
1914, as amended (U. S. C., title 15, 
13), is amended to read as follows: 


sec. 


“Sec. 2 (a) That it shall be unlawful 
for any person engaged in commerce, in 
the course of such either 
directly or indirectly, to discriminate in 
price between different purchasers of 
commodities of like grade and quality, 
where either or any of the purchases in- 
volved in such discrimination are in com- 
merce, where such commodities are sold 
for use, consumption, or resale within the 
United States or any Territory thereof 
or the District of Columbia or any 
insular possession or other place under 
the jurisdiction of the United States, and 
where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or 
prevent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with 
customers of either of them: Provided, 
That nothing herein contained shall pre- 
vent differentials which make only due 
allowance for differences in the cost of 
manufacture, sale, or delivery resulting 
from the differing methods or quantities 
in which such commodities are to such 
purchasers sold or delivered: Provided, 
however, That the Federal Trade Com- 
mission may, after due investigation and 


commerce, 


ACT 


hearing to all interested parties, fix and 
establish quantity limits, and revise the 
same as it finds necessary, as to particular 
commodities or classes of commodities, 
where it finds that available purchasers in 
greater quantities are so few as to render 
differentials on account thereof unjustly 
discriminatory or promotive of monopoly 
in any line of commerce; and the fore- 
going shall then not be construed to per- 
mit differentials based on differences in 
quantities greater than those so fixed and 
established: And provided further, That 
nothing herein contained shall prevent 
persons engaged in selling goods, wares, 
or merchandise in commerce from select- 
ing their own customers in bona fide 
transactions and not in restraint of trade: 


And provided further, That nothing 
herein contained shall prevent price 
changes from time to time where in 


response to changing conditions affecting 
the market for or the marketability of 
the goods concerned, such as but not 
limited to actual or imminent deteriora- 
tion of perishable goods, obsolescence of 
seasonal goods, distress sales under court 
process, or sales in good faith in discon- 
tinuance of business in the goods con- 
cerned. 


“(b) Upon proof being made, at any 
hearing on a complaint under this section, 
that there has been discrimination in 
price or services or facilities furnished, 
the burden of rebutting the prima-facie 
case thus made by showing justification 
shall be upon the person charged with a 
violation of this section, and unless jus- 
tification shall be affirmatively shown, 
the Commission is authorized to issue an 
order terminating the discrimination: 


Provided, however, That nothing herein 
contained shall prevent a seller rebutting 
the prima-facie case thus made by show- 
ing that his lower price or the furnishing 
of services or facilities to any purchaser 
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or purchasers was made in good faith to 
meet an equally low price of a competitor, 
or the services or facilities furnished by 
a competitor. 

“(c) That it shall be unlawful for any 
person engaged in commerce, in the 
course of such commerce, to pay or grant, 
or to receive or accept, anything of value 
as a commission, brokerage, or other com- 
pensation, or any allowance or discount 
in lieu thereof, except for services ren- 
dered in connection with the sale or pur- 
chase of goods, wares, or merchandise, 
either to the other party to such transac- 
tion or to an agent, representative, or 
other intermediary therein where such 
intermediary is acting in fact for or in 
behalf, or is subject to the direct or indi- 
rect control, of any party to such transac- 
tion other than the person by whom such 
compensation is so granted or paid. 


“(d) That it shall be unlawful for any 
person engaged in commerce to pay or 
contract for the payment of anything of 
value to or for the benefit of a customer 
of such person in the course of such 
commerce as compensation or in consid- 
eration for any services or facilities fur- 
nished by or through such customer in 
connection with the processing, handling, 
sale, or offering for sale of any products 
or commodities manufactured, sold, or 
offered for sale by such person, unless 
such payment or consideration is avail- 
able on proportionally equal terms to all 
other customers competing in the distri- 
bution of such products or commodities. 


“(e) That it shall be unlawful for any 
person to discriminate in favor of one 
purchaser against another purchaser or 
purchasers of a commodity bought for 
resale, with or without processing, by 
contracting to furnish or furnishing, or 
by contributing to the furnishing of, any 
services or facilities connected with the 
processing, handling, sale, or offering for 
sale of such commodity so purchased 
upon terms not accorded to all purchasers 
on proportionally equal terms. 


“(f£) That it shall be unlawful for any 
person engaged in commerce in the 


course of such commerce, knowingly to 
induce or receive a discrimination in 
price which is prohibited by this section.” 


Sec. 2. That nothing herein contained 
shall affect rights of action arising, or 
litigation pending, or orders of the Fed- 
eral Trade Commission issued and in 
effect or pending on review, based on 
section 2 of said Act of October 5; IOLA, 
prior to the effective date of this amenda- 
tory Act: Provided, That where prior to 
the effective date of this amendatory 
Act, the Federal Trade Commission has 
issued an order requiring any person to 
cease and desist from a violation of sec- 
tion 2 of said Act of October 15, 1914, 
and such order is pending on review or 
is in effect, either as issued or as affirmed 
or modified by a court of competent juris- 
diction, and the Commission shall have 
reason to believe that such person has 
committed, used or carried on, since the 
effective date of this amendatory Act, 
or is committing, using or carrying on, 
any act, practice, or method in violation 
of any of the provisions of said section 
2 as amended by this Act, it may reopen 
such original proceeding and may issue 
and serve upon such person its complaint, 
supplementary to the original complaint, 
stating its charges in that respect. There- 
upon the same proceedings shall be had 
upon such supplementary complaint as 
provided in section 11 of said Act of Oc- 
tober. 15, 1914. If upon such hearing the 
Commission shall be of the opinion that 
any act, practice, or method charged in 
said supplementary complaint has been 
committed, used, or carried on since the 
effective date of this amendatory Act, or 
is being committed, used or carried on, in 
violation of said section 2 as amended by 
this Act, it shall make a report in writing 
in which it shall state its findings as to 
the facts and shall issue and serve upon 
such person its order modifying or 
amending its original order to include 
any additional violations of law so found. 
Thereafter the provisions of section II 
of said Act of October 15, 1914, as to 
review and enforcement of orders of the 
Commission shall in all things apply to 
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such modified or amended order. If upon 
review as provided in said section 11 the 
court shall set such modified or 
amended order, the original order shall 
not be affected thereby, but it shall be 
and remain in force and effect as fully 
and to the same extent as if such supple- 
mentary proceedings had not been taken. 


shall be unlawful for any 
engaged in commerce, in the 
course of such commerce, to be a party 
to, or assist in, any transaction of sale, 
or contract to sell, which discriminates 
to his knowledge against competitors of 
the purchaser, in that, any discount, re- 
bate, allowance, or advertising service 
charge is granted to the purchaser over 
and above any discount, rebate, allow- 
ance, or advertising service charge avail- 
able at the time of such transaction to 
said competitors in respect of a sale of 
goods of like grade, quality, and quantity ; 
to sell, or contract to sell, goods in any 


aside 


See: 3: it 
person 


part of the United States at prices lower 
than those exacted by said person else- 
where in the United States for the pur- 
pose of destroying competition, or elimi- 
nating a competitor in such part of the 
United States; or, to sell, or contract to 
sell, goods at unreasonably low prices for 
the purpose of destroying competition or 
eliminating a competitor. 

Any person violating any of the pro- 
visions of this section shall, upon convic- 
tion thereof, be fined not more than 
$5,000 or imprisoned not more than one 
year, or both. 


Sec. 4. Nothing in this Act shall pre- 
vent a cooperative association from re- 
turning to its members, producers, or 
consumers the whole, or any part of the 
net earnings or surplus resulting from its 
trading operations, in proportion to their 
purchases or sales from, to, or through 
the association. 

\pproved, June 19, 1936. 





A Layman’s View of the 
Robinson-Patman Bill 
(Continued from page 6) 


destroy or prevent competition. Un- 
der Section 3, discrimination is illegal 
ipso facto; 


(4) The Clayton Act permits quan- 
tity discounts only if they can be jus- 
tified as defined in the Act, whereas 
the only restriction as to discounts 
imposed by Section 3 is that the dis- 
counts must be uniform as to all buyers 
of like quantities ; 


(5) Section 3 contains provisions 
against selling at different prices in 
various sections of the United States 
or at unreasonably low prices for the 
purpose of destroying competition. 
These provisions are not present in 
Section 2 of the Clayton Act. 


Enforcement and Penalties 

The enforcement of Section 3 is a 
responsibility of the Department of 
Justice. The section provides for a 
fine of not more than $5,000 or im- 
prisonment for not more than one year, 
or both. 


Mr. Patman Carries On 
(Continued from page 13 
The possibilities of State price dis- 
crimination legislation are not so dis- 
turbing unless the courts in overriding 
certain provisions of the Robinson-Pat- 
man Act should themselves indicate 


that the solution was to be found in 
enactment of State legislation. 

At any rate, Mr. Patman’s letter not 
only gives a view into a Congressman’s 
mind, but also indicates the line of 
legislative action for the next session 
of Congress. 
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Revolutionary Legislation 


The recently enacted Robinson-Pat- 
man Price Discrimination Act is caus- 
ing concern to many business men. 
Some are, perhaps, not greatly dis- 
turbed about it because they do not yet 
realize its revolutionary character and 
its far reaching significance. Some 
comment on the Act goes so far as 
to express the opinion that it is apt to 
revolutionize many long established 
business practices and that it may reach 
down into the purchasing, manu factur- 
ing and sales activities of manufac- 
turer, wholesaler and retailer, whether 
chain or independent. 


Thousands of urgent inquiries are 
stated to be pouring into Washington, 
but official interpretation is not yet 
available. Indeed, the difficulty of the 
business man is aggravated by the pos- 
sibility, if not probability, that even in 
Washington he will be able to get com- 
paratively little helpful guidance, re- 
gardless of the fact that he may have 
every desire so to conduct his business 
as to avoid conflicting with the intent 
of the Act. According to newspaper 
reports, the Federal Trade Commis- 
sion, which is charged with the en- 
forcement of the Act, will not issue any 
regulations or official interpretations of 
the Act, but will confine itself prin- 
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cipally to handling complaints which 
may be filed with it and will leave inter- 
pretation of the various provisions of 
the Act to the courts. 

Recourse to the courts is obviously 
necessary when irreconcilable differ- 
ences of opinion develop between an 
enforcement or administrative agency 
and parties coming within the jurisdic- 
tion of a given law. Litigation can 
be minimized, however, and harm to 
business avoided by a sane, sympathetic 
and helpful administration of a law 
and an endeavor by the enforcement 
agency to reach an understanding with 
the business world as to a reasonable 
interpretation of the provisions of the 
law, especially where the law is ambigu- 
ous. 

The Federal Trade Commission 
might well profit from the experience 
and policy of the Securities and Ex- 
change Commission in the administra- 
tion of the Securities Act. Even after 
the amendment of that Act in 1934, 
there was a decided unwillingness on 
the part of responsible bankers, cor- 
poration directors and other interested 
parties to proceed with the issuance of 
securities because of the widespread 
feeling that the Act imposed unrea- 
sonably heavy liabilities on those hav- 
ing to do with security issues. Inci- 
dentally, it may frankly be said that 
the Securities Act is not yet entirely 
satisfactory in that respect. Never- 
theless, the newly created Securities 
and Exchange Commission proceeded 
to administer the Securities Act in such 
a manner as to instill confidence in 
the reasonableness of the Commission’s 
attitude and in its desire to avoid hav- 
ing the law act unnecessarily as a brake 
on financing through publicly 
security issues. 
that the 


offered 
It may fairly be said 


Commission has _ sought 


through its regulations and otherwise 
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to facilitate the action of business men, 
financiers and their advisors under the 
Act and to minimize the bureaucratic 
tendencies which inevitably develop in 
the administration of acts which have 
restrictive or regulative purposes. 

lf the Federal Trade Commission 
will adopt a like attitude and policy, 
it can do much to avoid the harm to 
business which may otherwise result 
from a harsh enforcement of the Rob- 
inson-Patman Act. Nevertheless, in 
the final analysis the Commission can- 
not legislate in the guise of regulation 
or interpretation and the fundamentally 
burdensome provisions of the Act re- 
main. 

It is not to be overlooked that Sec- 
tion 14 of the Clayton Act provides 
that whenever a corporation violates 
any of the penal provisions of the anti- 
trust laws such a violation shall 
deemed to be also that of the individual 
directors, officers or agents of such cor- 
poration who have authorized, ordered 
or done any of the acts constituting, in 
whole or in part, such violation. This 
may make it possible for directors, 
officers, etc., to be prosecuted under 
Section 3 of the Robinson-Patman 
Act, and it further emphasizes the lia- 
bilities of directors of corporations 
under present day laws, the serious 
character of which was pointed out 
in Colonel Montgomery’s article on that 
subject in the March, 1935, issue of 
the L. R. B. & M. JouRNAL. 

In numerous comments on the new 
Act emphasis is being laid upon the 
need for good cost accounting, because 
where costs of manufacture are claimed 
to differ as between similar products 
sold to different classes of customers, 
the enforcement agency may challenge 
the correctness of such costs. Under 
such circumstances it will be important 
for producers to be able to substantiate 
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quoted differences by figures based on 
trustworthy cost methods. Other cost 
data, such as that relating to selling 
and delivery expenses and their pos- 
sible allocation among sales to different 
customers, either individually or by 
classes, may well prove important in 
substantiating the right to make differ- 
ent prices under 


differing circum- 

stances, 
The importance of maintaining a 
sound cost system is emphasized 


further by the tax on undistributed 
profits imposed for the first time under 
the Revenue Act of 1936. If taxable 
profits are incorrectly stated due to 
faulty costing the penalty in the form 
of income, surtax and excess-profits 
taxes is now more severe than hereto- 
fore. Accurate costs are particularly 
necessary to enable a corporation to 
estimate its income in order to pay divi- 
dends within the taxable year to avoid 
or minimize the surtax on undistributed 
profits. 


Windfall Tax Returns 

The so-called Windfall Tax (Tax 
on Unjust Enrichment) and the other 
provisions relating to taxes under the 
Agricultural Adjustment Act were 
commented on in an article beginning 
on page 10 of the June. 1936 issue, 
which was devoted to the Revenue Act 
of 1936. 

Regulations 95 have since been is- 
sued by the Treasury covering Title 
III of the Act, which relates to the 
Windfall Tax. Returns are due there- 
under on or before December 15, 1936 
for all taxable years ending on or be- 
fore September 30, 1936. For all tax- 
able years ending after that date, re- 
turns must be filed by the fifteenth day 
of the third month following the close 





Returns will be 
required even though no tax is found 


of the taxable year. 
to be due. 

In order to comply with the Regu- 
lations, it appears that ordinarily con- 
siderable work will be entailed in the 
preparation of the returns, and there- 
fore it is desirable that clients proceed 
as early as possible with the preparation 
of the required returns. 

Regulations have not yet been issued 
regarding claims for refund of floor- 
stock taxes and of processing taxes 
paid. Such claims should be filed on 
or before January 1, 1937 and July il 
1937, respectively. 


The Natural Business Year 


A report has recently been issued 
which embodies data and conclusions 
which have been under discussion in 
joint sessions of committees represent- 
ing the New Jersey Bankers Associa- 
tion, the Robert Morris Associates and 
the New Jersey Society of Certified 
Public Accountants. It is interesting 
to note that among matters which have 
been under discussion is that of the 
natural business year, with particular 
reference to “What consideration has 
been given by bankers to the advan- 
tages accruing to them from obtaining 
reports of borrowers based upon their 


natural business year?” Under this 
head it was stated that some of the 
benefits to be considered are as fol- 


lows: 


(a) Seasonal activity would be com- 
pleted ; 

(b) Merchandise inventory would be 
at low quantity and would make 
possible the discovery of obso- 
lete items. If raw materials 
inventory should be found to 














be disproportionately large, in 
the absence of proper explana- 
tion, it would reveal a condition 
to be remedied ; 

(c) Financial statements would reflect 
the results of a completed nat- 
ural operating season; 

(d) Merchandise, accounts receivable, 
payables, ete., would be reduced 
to their annual minimum, per- 
mitting ease of taking inventory 
and ageing receivables ; 

(e) It permits the presentation of the 
borrower's financial condition as 
of a time when his ability to 
liquidate his current debts is 
best revealed. 

(f) The work of both the banker and 
accountant would be facilitated 
by distributing over a number 
of months the services entailed 
in the preparation and examina- 
tion of statements which is now 
generally performed at the end 
of each calendar year. 

(g) Reports would be submitted to 
bankers at a time appropriate 
for determining the financial 
policy of customers in advance 
of the ensuing year and for 
guiding the customer in his for- 
ward sales and purchase con- 
tract commitments based on 
such credit limits as are con- 
cluded with the credit grantor. 


Federal Tax Handbook 


The July, 1936, issue of the Ameri- 
can Bar Association Journal contained 
the following review by Robert N. Mil- 
ler, Esq., of the 1935-36 edition of 
Colonel Montgomery’s Federal Income 
Tax Handbook: 
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Like previous income tax handbooks by 
the same author, this volume gives a sound, 
well-edited and comprehensive outline of the 
subject. that it is a manual 
and not a detailed treatise, it is remarkably 
comprehensive both as regards theoretical 
treatment and the citation of authorities. 
It combines very usefully the viewpoint of 
the tax accountant and the tax lawyer. The 
author, with the same vigor he has shown in 
his other expresses his personal 
opinion regarding a number of Government 
rulings and policies. When the author is 
merely expressing his own opinion, rather 
than stating a settled point of tax law, that 
fact is made plain, so that the author’s inde- 
pendent attitude adds freshness to the book 
without detracting from its reliability. 


Considering 


books, 


Mr. Miller was at one time Solicitor 
of the Bureau of Internal Revenue and 
is a prominent tax attorney of wide 
experience in Washington. His well 
stated commendation of the book is, 
therefore, all the more gratifying to 
Colonel Montgomery and our firm. 

The 1936-37 edition of the Federal 
Income Tax Handbook, which will be 
most timely because of the recent pas- 
sage of the Revenue Act of 1936, and 
a new edition of Federal Taxes on 
Estates, Trusts and Gifts, prepared by 
Colonel Montgomery in collaboration 
with Professor Roswell Magill, are ex- 
pected from the press about Decem- 
ber 1. 


Standards for the C. P. A. 
Certificate 


Some months ago the American 
Institute of Accountants obtained 
statements from a number of public 
and semi-public bodies expressing their 
interest in the maintenance of high 
standards for the certified public ac- 
countant certificate. In view of the 
attempts which have been made from 
time to time to secure legislation which 
would lower such standards, these ex- 


(Continued on page 23) 











1€ 
m 
ch 





cEpenane Serereeeee seer 


ee es Y 











LRBo&M. JOURNAL 21 





Notes 


Colonel Montgomery addressed the 
American Management Association, at 
its meeting in Newport on June 4, his 
subject being ‘Accounting Methods 
Must Be Revised to Meet the Increas- 
ing Burden of Taxation.” The ad- 
dress was published as the leading 
article in the August issue of the Jour- 
nal of Accountancy. 


Mr. Keast presented to the annual 
meeting of the California State Society 
of Certified Public Accountants, held 
at Los Angeles, June 12, a paper on 
“Accounting Procedure Under the 
California Corporation Law.” 


Mr. Lenhart addressed the Philadel- 
phia Chapter of the Pennsylvania Insti- 
tute of Certified Public Accountants at 
its April meeting on “Principles of Ac- 
counting as Applied to Current Prac- 
tice.” 


Our four Pacific Coast offices held a 
conference at the Rio Del Mar Coun- 
try Club about 80 miles south of San 
I‘rancisco on May 1-3. 

Much time was devoted to technical 
problems bearing on accounting prac- 
tice, and one of the round table dis- 
cussions was devoted to the administra- 
tive problems in each office. A certain 
part of each day was allocated to out- 
door recreation. 

The feeling that the occasion had 
been a profitable one was so strong 
and so general that it is hoped to be 
able to make the conference an annual 
event, 


At the annual meeting of the Phila- 
delphia Chapter of the Pennsylvania 
Institute of Certified Public Account- 
ants, Mr. Fischer was again elected 
Chairman of the Chapter. 


Following is an excerpt from the 
account in the N. 4. C. A. Bulletin of 
the meeting of the Boston Chapter of 
the National Association of Cost Ac- 
countants on May 13, which appeared 
in a subsequent issue: 


National Vice-President William F. 
Marsh of Lybrand, Ross Bros. & Montgom- 
ery, Pittsburgh, spoke to us on the subject, 
“Budgetary Control.” While budg- 
etary procedure has been frequently dis- 
cussed at our chapter meetings for a 
number of years, the subject is one that 
always seems to interest a large number of 
members and this May meeting was no ex- 
ception. Mr. Marsh divided his subject into 
its elemental parts and proceeded to set 
forth the problems involved and the pro- 
cedures to be followed in developing the 
budget and making it work. Following his 
fine talk, Mr. Marsh effectively conducted 
an interesting open forum period, 


Mr. Haas 
* Problems 


gave a radio talk on 
Encountered by Young 
People Entering the Accounting Pro- 
fession,”’ over station KYW, April 25, 
in connection with a program of the 
National 
Vocational Training. 


Broadcasting Company on 


Mr. Warren addressed the Toledo 
Chapter of the National Association of 
Cost Accountants, on May 19, on the 
subject of “What Information Should 
Be Presented by the Modern Balance 
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Sheet and Income Statement.” We 
hope to present this paper to the mem- 
bers of our organization in an early 
issue of the L. R. B. & M. JourNAL. 


An article by Mr. J. F. Stuart 
Arthur, entitled “Notes on the Busi- 
ness and Accounts of a Cotton Mer- 


chant,” formed Section | of the June 
15 issue of the N. dA. C. A. Bulletin. 
As our Dallas office has for years done 
considerable work in this field, Mr. 
Arthur is especially well qualified for 
the writing of such an article. 


Mr. Staub addressed the St. Louis 
Chapter of the National Association of 
Cost Accountants on May 22 on the 
subject of “Federal Taxation.” He 
commented on the Revenue Bill then 
under consideration by the Senate 
Finance Committee, referred to the 
increasingly heavy taxation by both 
National and State governments, and 
in some cases even by municipalities, 
of the same objects of taxation, such 
as incomes, estates, gasoline, liquor, 
and other kinds of 
Excessive estate taxes are, in 


tobacco, various 
sales. 
substance, a type of capital levy which 
depletes sources of future tax revenue, 
and excessive taxation in general tends 
to discourage business enterprise, Mr. 
Staub pointed out. In addition to com- 
menting on the present state of taxa- 
tion and of the national budget and 
the imperativeness of getting the 
budget balanced at as early a date as 
possible, Mr. Staub presented a 


synopsis of a number of recent court 
decisions which were of importance in 
interpreting our federal income tax 
law. 


The following members of the staffs 
of our various offices were recently 
elected to membership in the American 
Institute of Accountants : 

Fillmore R. Bloomburg, Philadel- 

phia. 
Gilbert R. Byrne, New York. 
Hilton R. Campbell, New York. 
John J. Cordner, New York. 
Henry M. Cryer, Cleveland. 
Kdward D. Flaherty, New York. 
Albert L. Jonah, New York. 
Julian O. Phelps, New York. 
Robert S. Warner, New York. 


On June 26, Mr. H. A. Tufel ad- 
dressed the Buffalo, Rochester, Syra- 
cuse and Albany Chapters of the New 
York State Society of Certified Public 
Accountants at their joint meeting at 
lake Skaneateles, New York, on the 
subject of the Revenue Act of 1936. 


Mr. Ives has been elected Chairman 
of the Atlanta Chapter of the Georgia 
Society of Certified Public Account- 
ants, and at the recent annual meet- 
ing of the Society, Mr. C. E. Davis, of 
our Atlanta staff, was elected Treas- 
urer. 

At the same meeting Mr. Ives pre- 
sented a paper on “Cotton Mill Inven- 
tories,” which embodied the results of 
previous discussions of that subject by 
the Atlanta Chapter. 


Mr. James P. Allen, after serving as 
a member of our New York staff for 
the past seven years, was recently 
transferred to the Atlanta office. 
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The following members of the New 
York staff were recently elected to 
membership in the New York State 
Society of Certified Public Account- 
ants : 

Gilbert R. Byrne 
Raymond L. Collett 
Arno R. Kassander 
Newton D. St. John 
Edmund A, Staub 
Robert S. Warner 


The following members of the New 
York staff have passed the New York 
State C. P. A. examinations: 

Dallas Blair-Smith 
Lawrence P. Hourihan 
Harold |. Schlenker 
Robert M. Tracy 


In a letter by Lyle H. Olson, Vice- 
President of the American Appraisal 
Company, to the company’s New York 
staff, he reproduced a communication 
received by him, the following para- 
graph of which is of interest because 
of its reference to Montgomery's 
Auditing as light reading: 

“I don’t happen to be ‘a good Presby- 
terian,’ or even a good anything. Your con- 
signment to eternal torment means nothing 
to me; a two-horned Fate that hovered over 
me as I first squawked into this Roose- 
veltian Inferno saw to that many years ago. 
The diabolical curse was consummated 
when a forbidden copy of Montgomery's 
dime novel, ‘Auditing Theory and Practice,’ 
inflamed me with the wicked and unholy 
desire to become an accountant.” 


Frank E. Barnett of the Cleveland 
office passed the bar examination and 
has been admitted to practice. 


The L. R. B. & M. Fall golf tourna- 
ment of the New York office was held 


at the Pelham Country Club, Pelham 
Manor, New York, on September 15th, 
under the auspices of Jupiter Pluvius 
for at least a part of the time. 

The 1936 Sinclair championship cup 
for staff members was won by Mr. 
Idward C. ve who outclassed a field 
of sixty with a low gross score of 88. 

In the handicap play, Mr. Terence 
\. Cordner and Mr. Robert Dickson, 
who found themselves in Group I com- 
petition, by virtue of gross scores below 
100, tied at 79 for low net scores and 
by so doing each won a dozen golf 
balls. 

Mr. Donald G. Colquhoun took the 
dozen golf balls offered in Group II 
competition, having had a gross score 
between 101 and 125 and a low net 
score, for that group, of 73. 

The lowest score in Group I11, which 
includes those grossing 126 or over, 
was a 75. This was the property of 
Mr. John J. Cordner and won for him 
another dozen of those elusive spheres. 

\nalysis of the sixty scores turned 
in is responsible for the following indi- 
cations of L. R. B. & M. golfing 
theory sans practice. 


Low gross 88 
High gross 167 


Average gross 119.7 
Gross scores: 


100 or below 7 
101 - 125 31 
126 and over 22 


Standards for the C. P. A. 
Certificate 
(Continued from page 20) 
pressions in support of a continued 
insistence upon high standards from 
bodies whose opinions are entitled to 
respect are a distinct encouragement to 
the accounting profession. 
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The statements referred 
follows: 


to read as 


Federal Trade Commission 
The Commission has given me_ instruc- 
tions to assure you that in the light of its 
experience in the field of practice, fully 
recognizes the necessity of maintaining high 
standards in professional accountancy. 
National Association of Credit Men 


You will be interested in learning that one 
of the rules every local association must 
conform to is to have their books regularly 
audited by a certified public accountant. 
The C. P. A. certificate is a primary re- 
quirement and these audits must be sub- 
mitted to us in the National Office no less 
than once a year, and in a great many local 
units no less than twice a year. 


Where trust funds are involved it is very 
essential that the audit reports that are 
given us be prepared by competent, careful 
accountants. 


This organization would register oppo- 
sition to any movement which might lower 
the standard of requirements for the C. P. A. 
certificate. We believe the possession of a 
certified public accountant’s certificate, when 
acquired under a recognized state examina- 
tion, is of great value. 


New York Stock Exchange 


The Stock Exchange has a direct interest 
in this question, because of the position it 
has taken for some years back requiring 
that the accounts of companies seeking list- 
ing for their securities must be audited by a 
properly qualified auditor. Unless the certi- 
fied public accountant’s certificate means 


something definite, we cannot see how it 
will mean anything at all to us or, indeed, to 
anyone else. 


We feel that such a certificate has had and 
should have a definite meaning, and we re- 
gard as being against the public interest 
any movement for lowering the standards 
required for the possession of such a certifi- 
cate. 


Robert Morris Associates 


We look upon the C. P. A. 
an indication of 


certificate as 
a high standard for the 
accounting profession and are firmly of the 
belief that there should be no letting down 
of requirements for such a certificate. As 
a matter of fact, we are strongly of the 
opinion that in the interests of the public 
at large, stockholders and prospective in- 
vestors in corporations, investment houses, 
and loaning banks, legislators should further 
strengthen the laws so that no one shall be 
given a C. P. A. certificate who cannot sat- 
isfactorily pass a proper written examina- 
tion and qualify otherwise. 


Securities and Exchange Commission 


In practicing under the Securities Act and 
the Securities Exchange Act, the accountant 
has a duty to prepare his statements in such 
a manner that a clear picture of the finan- 
cial position of any enterprise is presented. 


Bad or careless accounting in statements 
filed with us increases the administrative 
burden. 


U. S. Treasury Department 


Certified Public Accountants and attorneys 
are the only professional men admitted to 
practice before the Department as agents 
of taxpayers without examination. This 
privilege is extended to certified public ac- 
countants because the Committee on En- 
rollment and Disbarment has been convinced 
that the prerequisites for the certificates in 
the various States are sufficiently high to 
warrant it. 
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